
CHARLESTOWN MALL OF UTICA, LLC 

August 12, 2010 

TerryKish 
On-Scene Coordinator 

Three Hopper Street 
Utica, NY 13501 

Tel. (315) 266-0030 
Fax (315) 292-7511 

Emergency and Remedial Response Division 
Removal Action Branch 
US. Environmental Protection Agency/Region II 
2890 Woodbridge Avenue (MA211) 
Edison, NJ 0883 7 

US. Environmental Protection Agency/Region II 
Office of Regional Counsel 
New York Caribbean Superfund Branch 
290 Broadway- 1 J'h Floor 
New Yor~ NY 10007-1866 
Attn: Henry Guzman 

RE: Charlestown Mall Site, Frankfort, Herkimer County, New York: Notice of 
Potential Liability and Request for Information Pursuant to the 
Comprehensive Environmental Response, Compensation and Liability Act, 
42 u.s.c. 9601-9675. 

Dear Mr. Kish and Mr. Guzman: 

Per your letter dated June 25, 2010, enclosed please find Charlestown Mall of Utica, LLC 's 
response and attachments requested. 

If you need anything further, please do not hesitate to contact me. 

Very truly yours, 
Charlesto I o Utica, LLC 

\ 
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CHARLESTOWN MALL OF UTICA, LLC 
Three Hopper Street 

Utica, NY 13501 
Tel. (315) 266-0030 
Fax (315) 292-7511 

August 12, 2010 

RESPONSES TO ATTACHMENT 2- REQUEST FOR INFOMRATION REGARDING 
CHARLESTOWN MALL SITE, FRANKFORT, NY 

1. CHARLESTOWN MALL OF UTICA, LLC, 3 Hopper Street, Utica, NY 13501. 
2. Charlestown Mall of Utica, LLC, has two rnernbers and two managers. The members are 

Michael J. Cancilla, 3 Hopper Street, Utica, NY 13501 and Frank Raspante, PO Box 57, 
New Hartford, NY 13413 and managers are Michael J. Cancilla an4 Upstate Associates 
of Utica, Inc. 

3. Charlestown Mall of Utica, LLC- Ownership became effective in Oneida County on 
2127/08 and in Herkimer County on 3112109. 

4. Michael Cancilla -Manager 
Frank Raspante -Member- no decision making authority 
Upstate Associates of Utica, Inc, - Manager 

5. Michael Cancilla, Member and Manager, 3 Hopper Street, Utica, NY 13501 
Frank Raspante- Manager, PO Box 57, New Hartford, NY 13413 
Upstate Associates ofUtica, Inc., Manager, 3 Hopper Street, Utica, NY 13501 

6. None 
7. a. None 

b. None 
c. None 
d. None 
e. None 
f None 
g. None 
h. None, however, this is the company that defaulted on its loan payment to Capital 
Prime Properties Two, Inc., who held a deed in lieu of foreclosure. 
i. None~ 
j. None 
k. None 
1. None 
m. None to Prime Capital Properties Two, Inc., however, I believe this was intended 

to be Capital Prime Properties Two, Inc. No business or legal relationship, except that Frank 
Raspante is a shareholder of Capital Prime Properties Two, Inc. 

n. Manager of Charlestown Mall of Utica, LLC 
o. None- Mr. Wakefield worked for JLB Enterprises. 
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p. Legal relationship- Charlestown Mall of Utica, LLC entered into a contract with 
JLB Enterprises sometime in mid January 2008 for the demolition and salvage rights of 
buildings located at the Charlestown Mall site. Relationship ended approximately January 30, 
2008. 

8. The Company did not purchase the property. The property was obtained by Capital 
Prime Properties Two, Inc. via Deed in Lieu of Foreclosure. Thereafter, Capital Prime 
Properties Two, Inc. transferred the real property to Charlestown Mall of Utica, LLC. 

9. Providing 2008 Partnership Income Tax Return (Form 1 065). The Company is currently 
on extension for year ending December 31, 2009. No tax returns filed prior to 2008 as 
the LLC was not in existence. There are no audited financial statements. Unaudited 
financial statements being enclosed 

10. 2008 New York State Tax return enclosed 2009 New York State return is on extension 
until October 15, 2010. 

11. None available. 
12. January 31, 2008 when Lou Carrack of NYSDOL advised of Code Rule 56 survey 

requirement, "No Trespassing" signs were placed conspicuously throughout the site to 
secure the premises and prevent unauthorized entry. 

13. No, the company was never notified 
14. #5 was demolished The contractor involved was JLB Enterprises and Harold Wakefield 

worked for JLB Enterprises. 
15. J.L.B. Enterprises and Harold Wakefield 
16. Charlestown Mall of Utica has never engaged in any manufacturing operations at the 

site and therefore has never generated any hazardous waste or industrial waste. 
17. To the best of deponent's knowledge, there were no leaks or spill. 

a. Upon information and belief, there were asbestos fibers released sometime after 
January 30, 2008 and April 8, 2008. 

b. Harold Wakefield demolished part ofbuilding #5 without the knowledge or consent of 
Charlestown Mall of Utica, LLC. 

c. Unknown 
d. Around building #5 
e. Unknown 
f No notification provided because USEP A, NYSDEC and NYSDOL were already on 

notice and on-site. 
g. There was an investigation sometime in October/November 2008, wherein samples 

were taken by the DEC for testing purposes. During 2009, Terri Kish from the 
USEP A was on site several times evaluating and taking samples from the property. 

h. Harold Wakefield, James Bent, Jr., Louis Carrack, David Clarke, NYDEC, Patrick 
Fraccola, USEP A, Several unknown NYSDEC and USEP A employees on site. 

18. None other than investigations done by NYSDEC and USEP A. 
19. a. With the exception of Building #5, all building at the site are in substantially the same 

condition as they existed when Charlestown Mall of Utica, LLC acquired the site. 
Building #5 was partially demolished by JLB Enterprises and Harold Wakefield, and also 
suffered storm damage from high winds. 
b. Following notification by NYSDOL, Charlestown Mall of Utica, LLC has not 
contracted with any entity for demolition of buildings at the site and will not undertake 
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any demolition or renovation activities at the site without a prior asbestos survey and 
proper abatement in compliance with NYSDOL Code Rule 56 and the NEASHAP for 
asbestos, 
c. Charlestown Mall of Utica, LLC did not personally perform any demolition. It 
contracted with JLB Enterprisesfor the demolition of buildings on the site. Part of 
building #5 was demolished by JLB Enterprises and its employee, Harold Wakefield 

20. None known 
21. None available. Building was and is not insurable 
22. None available. 
23. NIA 
24; Harold Wakefield, address unknown. 
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(',harlestow11 MaO Site, Frankfort, New York 

. CERTIFICATION OF ANSWERS TO REQUEST FOR INFORMATION 
Charlestown Mall Site, Frankfort, Herkinier County, New York 

State of N G w -to fl.. r... 

County of o ~ 6 1-D rc-

I certify under of law that I have personally examined and am familiar with the information and 
. all documents submitted in response to EPA's Request for Information, and based on my itiquiry 
of those individuals immediately responsible for obtaining the information I believe that the 
submitted information is true, accurate, and complete, and that all documents submitted herewith 
are complete and authentic unless otherwise indicated. I am aware that there are significant 
pen~ ties for submitting false information, including the possibility of fine and imprisonment I 
am also aware that I am under a continuing obligation to suppl~ent my response to EPA's 
Request for Information if any additional information relevant to the ~atters addressed in EPA's 
Request for Information or the company response thereto should become known or available to 
the company. 

NAME (print or type) 

. TITLE (print or type) . . · 

~.~bee::;;? 
SIGNATURE 

Sworn to before me this 0..' day · 
of "'SVL-1 , 2010 -

MARY R. CANCILLA 
Ncta!Y Pubnc. , State of New York 

Reg. No.01CA6185519 
-Qualified In Oneida County 

1 Oommluion E>cplrea ApriJ 21. 20.;.t.·_:...~2,_.-

5 



Oneida county - State of New York 
Sandra J. DePerno - Oneida County Clerk 

800 PAR){ AVE 
UTICA, NY 13501 

COUNTY CLERKS RECORDING PAGE 
THIS PAGE IS PART OF THE INSTRUMENT 

111111111111111111111111111111111 

RECEIPT NO. : 2008138789 

I.nstr #: 
Rec Date: 
Doc Grp: 
Descrip: 
Num Pgs: 

2008-003066 
02/27/2008 03:51:14 PM 
RP 
DEED 
7 

Party1: CAPITAL PRIME PROPERTIES TWO 
INC 
Party2: CHARLESTOWN MALL OF UTICA LLC 

Record and Return To: 

CHARLESTOWN MALL OF UTICA LLC 
3 HOPPER STREET 
UTICA NY 135 01 

/ 

Recording: 

Cover Page 
Number of Pages 
Cultural Ed 
Records Management - Coun 
Records Management - Stat 
TP584 
RP5217 Residential/Agricu 
RP5217 - County 

Revenue Stamp Amount 

Total: 

5.00 
23.00 
14.25 

1. 00 
4.75 
5.00 

66.00 
9.00 

0.00 

128.00 
**** NOTICE: THIS IS NOT A BILL **** 

***** Transfer Tax ***** 

Transfer Tax# : 4057 

Consideration: 
Transfer Tax: 

WARNING*** 

0.00 
0.00 

I hereby certify that the within and 
foregoing was recorded in the Oneida 
County Clerk's Office, State of New 
York. This sheet constitutes the 
Clerks endorsement required by Sectior. 
316 of the Real Property Law of the 
State of New York. 

Sandra J. DePerno 
Oneida county Clerk 
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WARRANTY DEED ~ ' 

~ : ... j 2008 
$. FILED 
~ DEPT. Of ASSESS&W 

THIS INDENTURE, made the 19th day of October, 2007, BETWEEN ~~ tht' .&,, 
CAPITAL PRIME PROPERTIES TWO, INC., PO Box 57, New Hartford, Ne~~Hlf 

Party of the first part, and 

CHARLESTOWN MALL OF UTICA, LLC, 3 Hopper Street, Utica, NY Drive East, Utica, 

13501 

Party of the second part, 

WITNESSETH, that the party of the first part, in consideration of One and 00/100 ($1.00) Dollar 

lawful money of the United States, and other good and valuable consideration paid by the party of the 

second part, does hereby grant and release unto the party of the second part, their heirs and assigns 

forever, 

ALL THAT certain piece or parcel of land situate in the City of Utica, County of Oneida and 

State of New York, and all the tract or parcel located int the County of Herkimer, more particularly 

described in Schedule "A:, which is attached. 

TOGETHER, with the appurtenances and all the estate and rights of the parties of the first part 

in and to said premises, 

TO HAVE AND TO HOLD the premises herein granted unto the party of the second part, the 

heirs or successors and assigns of the parties of the second part forever. 

AND the parties of the first part covenants as follows: 

FIRST, that the party of the second part shall quietly enjoy the said premises; 

SECOND, that the parties of the first part will forever WARRANT the title to said premises; 

TIDRD, the parties of the first part, in compliance with Section 13 of the Lien Law, covenants 

that the parties of the first part will receive the consideration for this conveyance and will hold the right 

to receive such consideration as a trust fund to be applied first for the purpose of paying the cost of the 

2()08138789 
2008-003066 
212712008 03:51:14 PM 
Page 1 of 7 
DEED 

Sandra J. DePerno, Oneida County Clerk 
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· improvement and will apply the same first to the payment of the cost of the improvement before using 

any part of the total of the same for any other purpose. 

The word ''party" shall be construed as if it read ''parties" whenever the sense of this indenture so 

requires. 

IN WITNESS WHEREOF, the party of the first part has duly executed this deed the day and 

year first above written. 

IN PRESENCE OF: 

STATE OF NEW YORK 
COUNTY OF ONEIDA 

CAPITAL PRIME PROPERTIES TWO, INC. 

) 
) ss.: 

On the j_1_ day of October, 2007, before me, the undersigned a notary public in and for said 
state, personally appeared Frank Raspante, personally known to me or proved to me on the basis of 
satisfactory evidence to be the individual whose names are subscribed to within instrument, and 
acknowledged that he executed the same in his capacity. and that by his signature on the instrument, the 
individual, or the person upon of the indivt 1 acted, executed th · · . m t. 

2 
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Schedi.tle "A'' 

FIRST DESCRIPTION. 

All THOSE THREE PARCELS of land, one ofwhich is siruate in the To·wn of frankfort, County ofHerkimer and State of 
New York, and the other two thereof being situate in the City of Utica,. County of Oneida and State ofNew York, separately 
bounded and described as Parcel A, Parcel Bang Parcel C according to two plans of a survey made by A.A.: Santucci & 
Associates, dated November 25, 1977 and November 30, 1977, respectively. as follov/s: VIZ; 

PARCEL A, situate in Frankfon, Herkimer County, New York, 

BEGINNING at the point where the northerly line ofthe fonner West Shore Railroad is intersected by the dividing line 
between Oneida County and Herkimer County; thence measuring South 65 degrees 17 minutes East, along the northerly line 
of the fonner West Shore Railroad, a distance of 1991.64 feet to a point marked by an iron pipe, said point being also the 
easterly comer ofa triangular parcel of land formerly owned by the Sperry Rand Corporation; thence measuring South 46 
degrees 0.:5 minutes 33 seconds east, a distance of304.20 feet to a point on the northerly line ofBleecker Street marked by 
an iron pipe, said point being opposite centerline Station 1202-273.57 on said Railroad's monwpented centerline; thence 
measuring Nonh 65 degrees 17 minutes West, along the northerly line of Bleecker Street, a distance of2314.6l feet to a 
point on the dividing line between Oneida County and Herkimer County; thence at an interior angle of70 degrees 20 
minutes, measuring northeasterly along said ciividing line, a distance of I 06.20 feet to the point of beginning. 

CONTAINING 215,312 square feet, or 4.95 acres, more or less. 

EXCEPTING THEREOUT ANP THEREFROM, the parcel of land conveyed by the New York Central Railroad Company 
to Joseph P. Jonquil and Mary Jonquil by deed recorded 
November 27, 1967 in the Herkimer County Clerk's office at Book 591 of Deeds, Page 885, being a parcel of land fronting 
on the northerly line of Bleecker Street measuring 200 feet front and rear by 36.5 feet deep, located opposite and between 
centerline Stations 1204-166 and 1204-366 on said Railroad's monumented centerline. 

PARCEL B, situate in Utica, Oneida County, New York. 

BEGINNING at the point where the northerly line of the former West Shore Railroad is intersected by ·the dividing line 
between Oneida County and Herkimer County; thence measuring a:nd southwesterly along said dividing line a distance of 
106.20 feet to the northerly line of Bleecker S~eet; thence measuring North 65 degrees 17 minutes West, along the 
nonherly line ofBleecker Street, a distance of 116.95± feet to a point, said point also being the southeasterly comer of 
premises conveyed by the New York Central Railroad Company to Angelo DeSantis by deed recorded January 28, 1964 in 
the Oneida County Clerk's office at Book 1775 of Dee~ Page 227; thence at an interior angle of74 degrees 05 minutes, 
measuring northeasterly along the easterly boundary of said DeSantis parcel, a distance of37,96 feet to a point; thence at an 
interior angle of285 degrees 55 minutes and measuring North 65 degrees 17 minutes West, a distance of21 0.41 feet to a 
point at the northwesterly comer of said DeSantis parcel, being also the southeasterly corner of premises conveyed by the 
Trustees of the Penn Central Transportation Company, Debtor to Francis D Spiridigliozzi and Ralph Ventura by deed 
recorded July 19, 1973 in the Oneida Col.Ulty Clerk's office at Book 1973 of Deeds, Page 571; thence at right angles, 
measuring northeasterly along the easterly boundary of said Spiridigliozzi and Ventura Parcel, a distance of 20.0 feet to a 
point on the northerly bounda!y of sa:id parcel; thence measuring along the same North 65 degrees 17 minutes West, a 
distance of573.9l feet to a point; said point being opposite centerline Station 1205..-479.08 on said Railroad's monumented 
centerline; thence at right angles, measuring north easterly, a diStance of 43.50 feet to a point on the northerly line of the 
former West Shore Railroad; thence at right angles measuring South 65 degrees 17 minutes East along the northerly line of 
the former West Shore Railroad, a distance of926.60 feet to the point of beginning. 

CONTAINING 50,626 square feet or 1.16 acres, more or less. 

PARCEL C. situate in Utica, Oneida County, New York. 

BEGINNING at a point on the northerly line ofthe former West Shore Railroad bearing Nort}l65 degrees 17 minutes West 
for a distance of926.60 feet from the point where said northerly line intersects the dividing line between Oneida County and 
Herkimer County, said point of beginning also being opposite centerline Station 1205""'479.08 on said Kailroad's 
monumented centerline; thence at right angles to the said northerly line of the former West Shore Railroad and measuring 
southwesterly a distance of 43.50 feeuo a point on the northerly boundary of premises conveyed by th~ Trustees of Penn 
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C~ntral Tran~portation Company, Debtor, to Francis D. Spiridigliozzi and Ralph Ve11rura by deed recorded July 19, 1973 in 
the Oneida County Clerk's office at Book 1973 ofDeeds, Page 571; thence at right angles measuring North 65 degrees 17 
minutes West, a distance of 426.09 feet to a point at the northwesterly corner of said Spiridigliozzi and. Ventura parcel, said 
point being opposite centerline Station 1205-;-905.17 on 
Said Railroad's monumented cel1Ierline: thence at right angles. measuring southwesterly a distance of 56.50 feet to a point 
on the northerly line of Bleecker Street; thence measuring North 65 degrees 17 minutes We:st, along the norrherly line of 
Bleecker Street, a distance of 121.70 feet to a point; being the Point of Tangency of a curve having a radius of789.92 feet 
and having a central angle of 16 degrees 15 minutes, said point also being 50 feet southerly at right angles from centerline 
Station 1206-,026.7 on the centerline ofthe fanner West Shore Railroad; 
thence measuring westerly along the northerly line of Bleecker Street, chord distance of 2.23.28 feet to the point of curvature 
of the curve hereinbefore mentioned; thence measuring westerly along the northerly line of Bleecker Street and parallel 
with an existing bridge abunnent. a distance of291.50 feet to a point on the northerly line of the fonner West Shore 
Railroad, said point being marked by an iron pipe; thence at an interior angle of 16 degrees 16 minutes and measuring South 
65 d~grees 17 minutes East along the northerly line of the fanner West Shore ~ilroad, a distance of 1051.84 feet to the 
point of beginning. 

CONTAINING 62.905 square feet or 1.44 acres, more or less. 

EXCEPTING and reserving, ho\•iever, to Grantor all existing wire and pipe agreements, occupancies and licenses, if any 
between Grantor and other parties, of record or not of record, that in any way encumber the premises. together with the right 
to convert said agreements, occupancies and licenses into pennanent easements at any time, and convey such easements to 
the occupant without securing approval of the Grantees herein. Grantor specifically reserves and reta:ins all rentals, fees and 
considerations resulting from such agreements, occupancies. licenses and easement conversion. 

SUBJECT, however; ( 1) to any easement, encu¢brance, right or benefit th~ may have been created or recognized in or by 
that certain deed from the Grantor herein to Consolidated Rail Corporation d~igna:ted ad Document No .. PC-CRC-RP-113 
in the certification, as amended, of United States Raihvay Association to the Special Court pursuant to Section 209 (d) of the 
Regional Rail Reorganizarion Act of 1973, said deed not yer having been recorded; and (2) to the state of facts disclosed by 
the aforementioned survey. 

EXCEPTING AND RESERVING a.ll that parcel of land conveyed by the party of the first part to Han1ilton Digital Controls, 
Inc. by deed recorded in the Oneida County Clerk's office on December 21, 1978 in Book 2074 of Deeds a:t page 1092. 

Being part of the same premises conveyed to theparty ofthe first part by deed dated June 9, 1978 and recorded in the 
Oneida County Clerk's Office on June 28, 1978 in Book 2066 of Deeds at page 343 and also recorded in the Herkimer 
County Clerk's Office on June 30 1978 in Book 659 of Deeds at page 94. 

SECOND DESCRJPTION 

BEGINNING at a point in the norrherly line of Bleecker Street (80 feet wide) said point being opposite Chaining Station 
1204-'- 366 in the monumental center line of the West Shore Railroad of the Grantor; and ti.lh.ning 

Thence northerly, 36.5 feet to a point distant southerly 20 feet measured at right angles from said center line at said Chaining 
Station 1204-:- 366 therein; 

Thence easterly, parallel with said center line 200 feet to a point opposite Chainin~ Station 1204 ..;- 166 in said center line; 

Thence southerly, at right angles to the last preceding course, 36.5 feet to a point in said northerly line of Bleecker Street {80 
fe~t wiQ.e ); 

Thence westerly, along said northerly line to Bleecker Street (80 feet \\•ide), 200 feet, to the point and place ofbeginning; 

CONTAINING 7,300 square feet of land, more or less. 

AND by the acceptance of this deed the Grantee covenants and agrees to and with the New York Central Railroad Compa..ny 
that the Grantee immediately afterrhe delivery of this deed, shall erect and thereafter maintain, at its sole cost and expense, a 
suitable fence satisfacwry to the Chief Engineer of the New Yorl< Central Railroad Company between the parcel of land 
hereby conveyed and the remaining lands of the Ne\v York Central Railroad Company. This covenant is and shall be 
deemed to be a r~al covenant running with the l~.fl.d for all time and shall inure to_}he benefit of and be binding upon the 
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pam~s hereto and their respective heirs, successors, and assigns forever. 

BEING the same premises conveyed by Joseph P. Jonquil and Mary R. Jonquil to Charles A. Gaetano by Deed dated May 
18, 1979, and re~orded in the Herkimer County Clerk's Office on May 29. 1979, in Book of Deeds 665 at Page 54. 

THIRD DESCRIPTI 0 \l 

THAT CERTAIN piece or parcel ofland situate in the Ciry of Utica, County of Oneida a:nd State ofNew York and in the 
Town ofFrankfort, County of Herkimer and State ofNew York, bounded and described as follows: Beginning at the point 
of intersection of the southwesterly line ofDv.-yer Ave with the southeasterly line ofPixley Street and running thence $.4.5 
deg. 33 min. 40 sec. E. along said D·wyer A venue line two hundred thirty-seven (237 .0) feet to a point in the southeasterly 
line of Turner Sn-eet; thence N.40 deg.41 min. 20 sec. E along said Turner Sn-eet line twent)·-seven and forty eight 
I1Undred.ths (27.48) feet to a point in the northeasterly line ofland conveyed by Hart &. Crouse Corp. to Savage Arms 
Corporation by deed dated Oct. 31~ 1952 and recorded in the Oneida County Clerk's Office in Book of Deeds No., 1383 at 
page 516; thence S.45 de g. 33 min. 40 sec. E along said northeasterly line fline hundred sixty-six and twenty-six hWtdredths 
(966.26) feet to the ensterly corner ofthe land so conveyed by Hart & Crouse Corporation to S~vage Arms Corporation; 
thence S. 39 de g. 56 min. E. along the Southeasterly line of the lands so conveyed, five and fifty-rwo hundredths feet (5.52) 
to a point in the northecsrerly line ofland.s conveyed by New York Central Railroad Compat).y to Savage Anns Corp. by 
deed dated June 14, I 94 I and recorded in the Herkimer County Clerk'.s Office in Book of Deeds No. 342 at page 1 06; 
thence S. 45 deg. 33 min. 40 sec. E. along said northeasterly line of the last mentioned parcel, one thousand and thirteen and 
ninety one hundredths (l 0 13.91) feet to a point in the northerly right of way line of the New York Central (West Shore) 
Railroad; therice N. 65 dcg. 17 min, W along said northerly right of way line two thousand forty four and no hundredths 
(2044.0) feet to a point in the southeasterly Hne of a parcel of land appropriated by the State ofNew York from Savage 
Anns Corporation Fehr·uary 20, 1930 as recorded in the Oneida COWlty Clerk's Office in Book of Deeds No. 907 at page 
331; thence N. 24 de~" 43 min. E along the southeasterly line ofthe land so appropriated, ten and twenty eight hundredths 
(10.28) feet; thence N. '1CJ deg .. l8 min. 40 sec. W. along the northeasterly line oftheland so appropriated, eight (8.0) feet; 
thence S. 40 deg. 41 min. 20 sec. W. along tll.e north-westerly line ofthe la:nd so appropriated and along the southeasterly 
line ofTurner Street; tLir1een (13.0) feet to a point in the aforesaid nonherly line ofthe New York Central Railroad; thence 
N. 65 deg. 17 min. W. :I long said northerly right ofway line two hundred forty five and ninety nine bu:ndredths (245.99) feet 
to a point in the somhc:-lsterly line of 
Pixley Street; thence;-.;_ 40 deg. 41 min. 20 sec. E. alot:~g said Pixley St. line seven hundred fifty six and seventy one 
hundredths (756.71) feet ro the point of beginning. · 

All as shown on a Map shov.-ing property of Savage Arms Corporation in the City ofUtica, Oneida County, N.Y. 
and in the Town of Fr,J:Ikfort, Herkimer County, N.Y. made by Arthur 1 McLoughlin, Civil Engineer, and dated November 
5, 1956 and filed on l kcember 18, 1956 in the Oftke of the Oneida County Clerk. 

Tract Two 

All that certain parcel or parcels of land located in the City of Utica, County ofOneid_a, State ofNew York, more 
particularly describer! ~~s follows: Conunencing a~ a point on the.southerly street boundary ofthe existing Dwyer Avenue at 
the intersection of said srreet boundary with the westerly street boundary of the existing Pitcher Street, said point marked by 
an iron pin; thence s /2" 43' 43'' W 119.06 feet to the point of beginnb~g, said point being the intersection ofthe southerly 
street boundary of the rroposed relocation of Dwyer Avenue with the westerly street boundary of the proposed relocation of 
Pitcher Street; thence S 30° 30' 48" W along the last mentioned street boundary 630.52 feet to an angle point in said 
boundary; thence S 6 ;c 33' 34" W continuing along said boundary 120.49 feet to a point on the northerly street boundary 
ofthe existing Ehlers i\ venue; thence N 75c 23' 42" W along the last mentioned street boundary 162.80 feet to a point on 
the proposed northerlv street bounda,ry of the existing Beechgrove Place said point marked by an iron pin; thence N. 59° 39' 
22" W along the last mentioned proposed street boWtdary 250.87 feet to a point on an easterly boundary of the property of 
Intema~ional Heater Cr1mpany (reputed owner), said point being a southeaster!)' comer of said property; thence N 30° 30' 
55" E along the last mentioned boundary 770.64 feet to a poitJt on the southerly street boundary oft}1e proposed relocation 
of Dwyer Avenue; t!:·c!lce S 59° 39' 22" E along said street boWtdary 480.00 feet to the point of beginning. 
This parcel being Di-;position Parcel II Bas shown .on a Map entitled: "'East Anerial Industrial Project Property Map Parcel 
llB", dated Nov. 23. t 967, prepared by Dale Engineering Company Incorporated and filed in the Oneida County Clerk's 
Office. 

Tract Three: 

All that certain parce I or parcels of land located in the City of Utica, County of Oneida, State of New York, more 
particularly d~s.cribed 2,s follows: Commencing at a poim_on the southerly street boundazyofthe existing D·wyer Avenue !t 
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the intersection of said street boundary with the westerly street boundary of the existing Pitcher Street, said boundary being 
the rtortherly extension of the easterly street boundary of the proposed relocation of Pitcher Street, said point marked by an 
iron pin; rhence S 30° 30' 48" W along the last mentioned existing street bol.indary 75.49 feet to the POThl1 OF 
BEGINNING, said point being marked by an iron pin, said point being the intersection of the last mentioned street boundary 
with the southerly sneer boundary of the proposed relocation of Dwyer Avenue; thence S 69c 3 7' 12" E along the last 
mentioned street boundary 310.56 feet to a poiJ.).t, said point being marked by an iron pin, said point being a northwesterly 
interior comer of the traer known as the East Arterial Industrial Project, said point also being a northwesterly comer of the 
property ofSp~fl)· Rand Corp. (reputed o~ner) thence S JO= 33'34 .. W along an easterly boundary of said tract 747.41 feet 
to a point on a nonher!y right of way boundary of the vilest Shore Railroad, said point being a southe~terly comer of said 
traer, thence N 75° 22' 26'' W along the last mentioned boundary 317.24 feet to a poim; said point being the intersection of 
said railroad bounda:-y with the easterly street boundary of the proposed relocation of Pitcher Street, said point being marked 
by an iron pin; theikt l~ 30c 30· 48'' E along said street boundary779.61 feet to the point ofbeginning. 
This parcel being Oi-;::osition Parcel 12 as shO\\n on a Map entitled "Ea_st Arterial Industrial Project Property Map Parcel 
12" dated November :23, !967 prepared by Dale Engineering Company Incorporated, and filed in the Oneida County Clerk's 
Office. 

BEfNG the same premises conveyed to the Party ofthe First Pan by deed dated July 1, 1977 and recorded in the 
Oneida County Clerk':, Office on December 6, 1977 in Boo!\. of Deeds .2057 at page 457. 
SUBJECT to the foflo,, ing easements to the extent ~hey affect the above described premises: 
1. Easement gr<:IIled by Savage Arms Companyto the Nev.' York Central and Hudson River Railroad Company dated 
May 25, 1900, and r:.corclcd in the Herkimer County Clerk's Office on July 19. 1900 in Book 172 of Deeds at Page 224; 
2. Easement §"anred by Hart & Crouse Co. to The New York Central and Hudson River Railroad Company dated 
May 24, 1900 and r ;~·crded in the Herkimer County Clerk's Office on July 19, 1900 in Book 172 ofDeeds at Page 227; 
3. Easement, .,,Ined by Hart & Crouse Company to the New York Central and Hudson River Railroad Cornpany 
dated September 7. ! c~ l l and recorded in the Herkimer County Clerk's Office on December 22, 1911 in Book 209 ofDeeds 
at Page 426. 
4. Rights ofucilir\' companies, if any. for utility senice lines under easement not of record. 
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Honorable Sylvia M Rowan County Clerk 
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Consideration 
Amount Amount RS#/CS# 
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/ Sylvia M Rowan Herkimer County Clerk 
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WARRANTY DEED 

THIS INDENTURE, made the 19th day of October, 2007, BETWEEN 

CAPITAL PRIME PROPERTIES TWO, INC., PO Box 57, New Hartford, New York 13413 

Party of the first part, and 

CHARLESTOWN MALL OF UTICA, LLC, 3 Hopper Street, Utica, NY Drive East, Utica, 

13501 

Party of the second part, 

WITNESSETH, that the party of the first part, in consideration of One and 00/100 ($1.00) Dollar 

lawful money of the United States, and other good and valuable consideration paid by the party of t_he 

second part, does hereby grant and release unto the party of the second part, their heirs and assigns 

forever, 

ALL THAT certain piece or parcel of land situate in the City of Utica, County of Oneida and 

State of New York, and all the tract or parcel located int the County of Herkimer~ more particularly 

described in Schedule "A:, which is attached. 

TOGETHER, with the appurtenances and all the estate and rights of the parties of the first part 

in and to said premises, 

TO HAVE AND TO HOLD the premises herein granted unto the party of the second part, the 

heirs or successors and assigns of the parties of the second part forever. 

AND the parties of the first part covenants as follows: 

FIRST, that the party of the second part shall quietly enjoy the said premises; 

SECOND, that the parties of the first part will forever WARRANT the t_itle to said premises; 

THIRD, the parties of the first plirt, in compliance with Section 13 of the Lien Law, covenants 

that the parties of'the first part will receive the consideration for this conveyance and will hold the right 

to receive such consideration as a trust fund to be applied first for the purpose of paying the cost of the 
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improvement and will apply the same first to the payment of the cost of the improvement before using 

any part of the total of the same for any Other purpose. 

The word "party'' shall be construed as if it read "parties 11 whenever the sense of this indenture so 

requires. 

IN WITNESS WHEREOF, the party of the first part has duly executed this deed the day and 

year first above written. 

IN PRESENCE OF: 

STATE OF NEW YORK 
COUNTY OF ONEIDA 

CAPitAL PRIME PROPERTIES TWO, INC. 

) 
) ss.: 

On the _)_.1__ day of October, 2007, before me, the undersigned a notary public in and for said 
state, personally appeared Frank Raspante, persona_lly known to me or proved to me on the basis of 
satisfactory evidence to be the individual whose names are subscribed to within instrument, and 
acknowledged that he executed the same in his capacity, and that by his signature on the instrument, the 
individual, or the person upon behalf of the individual acted, executed the instrument. 

(2-(l 

(Y' .. c P:t tv ~ I £., (/ A 

'3 J..,}v t' f' e rt. s 1 

v 1 I L-A j N1 '3 :;o) 

Notary Pub tc 

Not 'f,ARY R. CANOrUA 
8!Y ubllc, State of New· Yo .... 
Reg. No. 010 · · '" 

Oomrru~rllfied In On:~!~~~ 
- on Explrea AprU 21, 2Cf...a::,;-· 

2 
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"SCHEDULE A" 

All that certain piece or parcel of land situate in the city 

of Utica, county of oneida and State of New York and in the Town of 

Frankfort, County of Herkimer and State of •New York, bounded and 

described as follows: 

Beginning at a point of intersection of the south line of 

Dwyer Avenue with the southeasterly line of TUrner Street 

~xtension, said point of beginning being located S 45° 33' 40" E, 

two h\Uldred thirty seven feet (237. OO) from the intersection of the 

sout·h line of Dwyer Avenue with the easterly line of Pixley Ave. 

Thence N. 40 deg. 41 min. 20 sec. :e:. along said Turner Street. 

line twenty seven and forty eight hundredths (27.48) feet to the 

point in the northeasterly line of land conveyed by Hart & Crouse 

Corporation to savage Arms Corporation by deed dated Oct. 31, 1952 

and recorded in the oneida County Clerk's Office in Book of Deeds 

No. 1383 at page 516; thence s. 45 deg. 33 min. 40 sec. E. along 

said northeasterly line n.i,ne hundred sixty six and twenty six 

hundredths ( 966. 26) feet to the easterly corner of the land so 

conveyed by Hart & Crouse COrporation to Savage Arms Corporation; 

thence s. 30 deg. 56 min. E. along the southeasterly line of lands 

so conveyed, five imd fifty two hundredths feet (5.52') to a point. 

in the northeasterly line of lands conveyed by New York Central 

Railroad Company to Savage Arms Corporation by deed dated June 14, 

1941 and recorded in the Herkimer County Clerk's Office in Book of 

Deeds No. 342 at page 106; thence S. 45 deg. 33 min. 40 sec. E. 

along said northeasterly line of tbe last mentioned parcel, one 

thousand and thirteen and ninety one hundredths (1013.91) feet to 

a point in the northerly right of way line of the New York Central 
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(WestShore) Railroad; thence N. 65 deg. 17 min. w. along sa.id 

northerly right of way line two thousand forty four and no 

hundredths (2044.0) feet to a point in the southeasterly line of a 

parcel of land appropriated by the State ·of New York from Savage 

Arms Corporation February 20, 1930 as recorded in the Oneida 

County Clerk's Office in Book of Deeds No. 907 at page 331; thence 

N. 24 deg. 43 min. E. along the southeasterly line of the land so 

appropriated, ten and twenty eight hundl;edths (10.28) feet; thence 

N. 49 deg. 18 min. 40 sec. W. along the northeasterly line of the 

land so appropriated, eight (8.0) feet; to a point in the easterly 

line of TUrner Street EXtension; running thence northerly along the 

east line of TUrner Street Extension to the point and place of 

beginning. 

Together with a right of way to the grantees their heirs 

successors and/or assigns over TUrner Street Extension from Dwyer 

Avenue South to the North line of the f.ormer New York Central 

Railroad. 

Being part of the same premises conveyed to the party of the 

first part, Sperry Rand Corporation, by Savage Arms Corporation, by 

instrument dated December 12, 1956 and recorded in the office of 

the Oneida County Clerk at Liber 1537 at Page 318 and in the office 

of the Herkimer County Clerk at Book 506 at Page 196. 

Being a part of the premises conveyed to Gaetano Associates­

Limited partnership by Warranty Deed recorded in the Oneida County 

on Jun. 15, 1979 in Book 2082, page 367 and recorded in Herkimer 

County on Jun. 15, 1967 in Book 665, page 374. 

SUBJECT TO ANY AND ALL COVENANTS, CONDITIONS, EASEMENTS, RESTltlCT.IONS AND 
RIGHTS-OF-WAY OF RECORD. 
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'"'SC$DULE A" 

t\)...S v) ALL THOSE THREE PARCELS OF LAND, one of which is situate in the Town of 
Frankfort, County of Herkimer and State of New York, and the other two thereof being 
situate in the City of Utica, County of Oneida and State of New York. separately bounded 
and described in Parcel A, Parcel B and Parcel C, according to two plans of a survey made 
by A. A. Santucci 4 Assodates, dated November 15, 1977 and November 30, 1977, 
respectively, as follows: viz: PARCEL A, situate in Frankfo.rt, Herkimer County, New 
Yorl_l: BEGINNING at the point where the Northerly line of the former West Shore 
Railroad is intenected by tbe dividing line between Ooeida County and Herkimer Conaty; 
thence measuring 65 deg. 17 min. East along the Northerly line of the former West Shore 
.Railroad, a distance of 1991.64 feet to a poiot marked by an iron pipe, said point being also 
the Easterly corner of a triangular parcel of land formerly owned by the Sperry Rand 
Corporation; thence measuring South 46 deg. 05 min. 33 sec. East a distance of 304.20 feet 
to a point on the Northerly line of Bleecker Street marked by an iron pipe, said point being 
oppo.iite centerline Station 1202+273.57 on said Railroad's monumented centerline; 
tbe.nce measuring North 65 deg. 17 min. West, along tbe Northerly line of Bleecker Street, 
a distance of 2314.61 feet to a point on the dividing line between Oneida County and 
Herkimer County; the11c::e at an interior angle of70 deg. 20 min., measuring Northeasterly 
along said dividing line, a distance of 106.20 feet to the point or beginning. 

Containing 215,312 square feet, or 4.95 acres, mote or less. 

EXCEPTING THEREOUT AND THEREFROM the parcel of land conveyed by the New 
York Central Railroad Compaoy to Joseph P. Jonquil and Mary Jonqull by Deed recorded 
November 27, 1967 in the Herkimer County Clerk's OtJice at Book 591 of Deeds, page 885, 
being a parcel of land fronting on the Northerly line of Bleecker Street measuring 100 feet 
iront and rear by 36.5 feet deep, located opposite and between eenterl_ine Stations 1204+166 
and 1204+366 on said Railroad's monumented centerline. 

SUBJECT, HOWEVER, (1) to any easement, encumbrance, right or benefit that may have 
been created recognized in or by a certain Deed to Consolidated Rail Corporation 
designated as Document No. PC-CRC-RP-113 in the eertificatio~ as amended, of United 
States Railway Association to the Special Court pursuant to Section 209(d) of the Regional 
Rail Reorganization Act of 1973; and (2) to the state of facts disclosed by the 
aforementioned survey. 

SUBJECT TO any and all conditions, covenants, encumbranc~ e_.ements, restrictions, 
rights-of-way, right on benefit and state of fact. 

BEING THE SAME PREMISES conveyed to Charles A. Gaetano from Spencer Boyce by 
Deed dated June 7, 1979, and recorded in the Oneida County Oerk's Office on July 17, 
1979, in Book of Deeds 665, at page 988. 
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AMENDED OPERATING- AGREEMENT 

01<' 

CHARLESTOWN MALL OF UTICA, LLC 

WHERE S, t\N' OPERATING AGUEMEN1'W AS EXECUTED ON OCTOBER ll, 
MEMBERS WISH TO AMEND SAM£. 

'IRIS A NDED OPERAtiNG AGREEMENT, dated January 2, 2008, by and between: 

:Micbael J. Cancil a, residing at3 Hopper Strm, Utica, NY l3SOI, and Frank Raspante, cesid1ng a.t 
PO Box ~7. N.:w anford, NY 13413 (bemnafter reterred to as membe·t) 

The Mcm ers bereby form a limited liability company pur:auaDt to and in accordance with 
the Limited Liabi ity Company Law ofthe State ofNew York, as amended from time to time (the 
''LLCL''), and he by ag~W as foll()W&: 

As used herein, the follo¥-·iog terms and phrases shall have the 
meanir.gs indica 

1 .. "Act'' shall mean 1he New York Limited Liabtlity Company Act, as enlWlded. 

1. . "Capital Account" shall rnean, with respect to each .MeJnber, the eccount 
established for e b Member punuant to Sectio:1 6,j, whiCh wilJ initially equal the Capital 
Contributions of uch Member and will be (a) ir";reaaed by the amount of l\'et Profits allocated to 
such Member an (b) reduced by the amoWlt of Net Loases allocated to roch Member and tht 
a:nount or Cash F ow disuibuted to sucb Mernber. Member's Capital Accounts shall be determined 
a..,d maintained i accordance with the rules ofparagraJ.)h (b)(2)(iv) of Regulation Section 1.704-1 
of the Code. 

1. . ·•capital Contributions" shall mean the fair marke.t value of the amounu 
contributed by tb Members pursuan~ to Section 6.1. 

1. . "Cash Flow'' shalJ ha\'e the mean ins provided in Sectiora 7 .1. 

l. , ''Code'' shall mean the lntem.al Revenue Code of 1986, as amended, or 
corresponding pr ~·isions of subsequent revenue laws. .., 

1. . 'Operating Managel'5'' shall mean the Member or Members selected by the 
Memben in acco &nGc witl\ tb1s Agreement to serve u Operating Manager or Operating Managen 
ofthc Company. 

1. ''Members" shall mean the person& dcsiguleci as such in ~is A.@reement, aoy 



successor( a) to th ir interests as such i.n the Company; and any other J)CC8Ql't who pursuant to this 
Agreement shall me a Member, and any refer~nc. to a •Member" shall be to uy o~ oftbc then 
Members. 

1. . "Net Profits'' and ''Net Losses'' &hall mlim t11e net profit w·net loss, respectively, 
oftbc Company tertrtined in accordance with Soction 8.1. 

1. . The words ''membership interest.. shall mean a MemlMr's interest in the 
Company which all bo in proportion 10 bis shareoft,he current profits of the Company detennined 
in acc.ordance wi Sc:etion S03 oftbe Act which states that profits and losses shall be allocated on 
the basis of the v lue oftbe contributions of each Member as stated in the Operating Agreement. 
A "majority in in erest of tbe Members" and utwo-thi.rds iD interest of the Membc.rs" shall mcaa 
Members whose gsregate marecftbe current profits ofcbc Company constitute mQl'e than one-half 
or two-thirds, res eetively, of the aggregate sh&Rs of all of the Members. 

1. 0. ''Company" sball mean this Limited Li•bility Company. 

l. l. ··Person" shall mean any natural person, c:orporation; pa11nership,joint ~"nture, 
association, Hmit d liability eompany or other business or legal entity. 

2 . .Name The name of the li.!mted liability <:ompany fot1neci heteby is CHARLESTOWN 
MALL OF UTIC . LLC (the 11Company"). 

3. Tenn The term of the Company shall contiAue Wlrit dit9olved in accordance with the: 
LLCL. 

4. Purp se. 1be Company i& formed for the purpoK of c:ug&.giDg in any lawful aet or 
activity for whic Lim.ited liability companieJ may be fanned under dle UCL and engaging in any 
and all activitica ccessary or incidenial to the foregoina. 

S. Mem ers. The name and the busino1s, Rsidencc, or mailing addresa of the Members are 
M follows: 

MICHAELJ.C 

FRANK RASP E 

2 

Address 

7 HOMESTEAD COURT 
CLINTON, NY 13323 

POBOX 57 
NEW HARTFORD, NY 13413 



6. Gf:neral MtmrJgeT. The Company shall be managed by a GeneJ.al Manager, who 
shalt be the Oper tin~ Manager of the LLC and may, but ne•d not. be a MernbCT. 

(1) MICHAEL J. CANCILLA and UPSTATE ASSOCIATES OF UTIC .. \, 
INC. are hereby e~ignated to serve as the initial General Mll\Agers. 

(2) The Genenll Manager shall have full. e:~tclusive. and eom.plete discretion, 
power, and autb rity, subject in aU Q!e& to the other provisiacs of tbia Agreement and the 
requirements of a plicable law. to manage, control, administer, and operate tbe business and affairs 
oflhe Company f r th: pu.rpol5ea herein stated, and 10 make an decisioQs atreeting such business and 
dfain for Com y putposo!t 

6. LimiUJlion on Authofiry of Members. Nc Membu is an agent of the Cornp41l)' 
solely by virtue o being a :Member, and no Member has authority to act fox the Company solei)' by 
virtue of being a ember. This Secdoa supersedes any authority aranted to dle Members pur~uant 
to Section 401 of be Law. AIJ.y Member who takes any action or binds the Company in violation 
of this Secnion 6. sba.ll be solely responsible for any loss and e:xpeme incurred by the Company IL! 

a result cfthe una thorized action and shall indemnify and hold the Company harmless with respect 
to the lost or exp 

6. M~etings oj'and Jlotfng by Members. A meeting of the Members may be call~d 
at any lime by th General Manaer or by thole Members bolding at lean 20 percent (20%) of the 
Percentages tberl ld by Members. McctiD8S ofMe:nbcn ahall be held at the Company's principal 
place of~iness or at any other place in Clinton, New York deaisnated by the Penon calling the 
mc:eti11g. 

( l) Not less tban ten ( l 0) nor moN than sixty (60) days before each meeting, 
the Person callin tlu! m.ec~ing shall gi"Ve written uolice oftbe meeting co each Member entitled to 
vote at the meeti g. TM notice shall state the place, date, !lour. aad purpoac ofthe meeting. 

(2) Notwithstanding the foregoing provisions, eacb Member who is entitled 
to notice waives tice if before or aftertbe meeting the Member signs a wai"Verofthonotice which 
is tiled with the r c;orda of Members' .meeti:np, or is present at tho meotins in pmon or by pr~y 
without objt(:tin to the lack of no lice. 

(3) Unlcsi this Asfcement provides otbenviae, at a meeting of Members, the 
presence in perso or by prox.y of Members holding Dot lesa than a majority (over SO percent) of the 
Peroentages then ld by Members constitutes a quorum. 

(4) A Member may vote either in periOD or by wtitten proxy siped by the 
Member's duly authorized attorney in fact. 

6. B1ec.ept a~ otherwise provided iD thls Apeecrteol, the a.flizmati ve vote ofMcmbers 
holding a. majori (over SO percent) or more ofche Percemtages then held by Members shall be 

3 



requited to appro c ally rnatttr conline before lbe Mem'ber1. 

In Heu of holding a meerQ1a, tbe Memben may vote or otherwise take action by 
a written instrum indicating tbe C\lDScnt of Members holdiq such Percentages then held by 
Members as wou d b~ l'Cquired tor Members to take action under mis opemti.Dg qreement. No 
written consent s all be effective to take such action unless \\itbin aixty (60) days of the earliest 
d&~ed constnt del vered in accordance with the Law, signed conaents stlfficient 10 take such action 
have been lilcewi e ~livered. If such consent is not unanimous, prompt notice shalt be given to 
those Members w o have not consented in writing but who would have been entitled to vote thereon 
had such action b en taken ar a meetina. 

6. Perso11.al Se!"Vtce. No Momber sball be requited to perform acrviccs for the 
Company solely y virtu-= of bemg a Member. Unless approved by the General Mallager. no 
Mc:n1ber shall p onn scrvic:c:s fur tbe Company or be entitled to compensation for services 
porfonned fort Company. The General Manapr sball be entitled to compem;ation for service~ 
perfonnecl forth Company in such 81110\lllts as determined by such mea:nbe.t3. Further, upon 
sub9tantiation o the amount and purpose t:heroo( the Genenl Manaser shall be entitled 10 

reimbursement expenses reasonably incurred in c:onneetiou witb the ac~i"~~itits oft he Company. 

6. Duties of Parties. The General Mauager shall devote such time to the business 
and affairs of the .ompany as is necessll')' to Carty out the General Manager's duties set forth in this 
Agreement. Bx as otherw i&e expressly provided in Section S.4.3, aolbing in this Agreement sba.l! 
be deemed to rea · ct iil any way the rights of any Member, or of any Affiliate of any Member, to 
(onduct any ot business or activity whatsoever, and no Member shall 'be accountable to the 
Co~npany or to y other Member with rejpe~t to cbat business or achV11)' evcu if the bUsiness or 

with the: Company's business. 

(1) The organization of the Company shall be without prejudice to the 
Members' reap~ 've rights (or the rigbts or their respoctiw Affiliates) to main~in. expand, or 
diversify sucb o m interests and activities and to receive aod enjoy profits or comp~ation 
therefrom. Baeh ember waives any ripts the Member might oehel'\\ise have to :dlare or participate 
in such other in est.1 or atti vi.ltes of any otber Member or 1he Member;s A.tliliates. 

(2) Bach Member understanda and acknowled&es that the e:onduct of the 
Company's busi cas may involve business dealinga and undertakings with Me&nbers a1td their 
A1l1Ua.tes. In an of those cases, tbosc tkalizlBa lllld uadcrt&kinse shall be at ann's length and on 
commercially re aonable terms. 

responsible, or a 
pufonned by tb 
Manager by this 
ofthis Agreem 
General Manas 

Litlbtllty and Indemnifo;a1ton. The General Maup:r shall not be liable, 
ountable, in damages or otherwise, to any Member or to the Compaoy for any act 
General Manager within mo scope of tho authority conferred on the Oenenal 
greement. ~Copt for ft&ud. bad faith, gi'081 nealjgen.ce. or 811 intentional breac~ 
The ComJ'111Y shall indemnitY tbc General Manapr for any act perfonn.ed by the 
within the scope of the authority ~nfe:md on the General Ma.gager by t.'lis 
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Agceernent, exc t for fraud, blid mitb, aross neglisenee, or an intentional breach of this Agreement. 

6. Pow~r of Altomey. Eau:b Member coastitutc1and appoicts the General Manager 
as the Member's e and law&l attom~·in·fact ("Anomey-U,.Fact''), and in the Member's nam~. 
place, and stead, o zn:ake, e)l.ecute, sill\, acknowledge, and fl.le: 

( 1 One ar more arti~los of organiz:at.ioo.; aU ~wucnts (including amendments to 
articles of organi ation) wbich tlle Attorney-in-Fact deems appropriate to reflect any amendme.ni, 
C'h.ange. or modi cation of tnis Agreement; any and all other ceniftcatea or other instruments 
requlred to be fil by the Company under the laws of the State of New Yorlc or ot'any other state 
or jurisdiction, in luding, Without limication 

(2 Any certificate or other instruments necessary in order for the Company to 
continue to quali as a limited liability company under the laws of the State of New York; ono or 
more fictitious or trade name certificates 

(3 All documentS which may be required to diuolve and terminate the Company and 
to cucel its artiQ 1 a of orsanization. 

( 4 The foregoing power of attorney is irrevocable and ia coupled with an i.aterest, 
and. to the extent ermined by applicable law, !lball survive the death or disability ofa Member. It 
aiso aball swvive the Transfer of81l Bconomic Interest. ~cept rhat if the tnlnlferee is admitted as 
a Member, this p wer of attorney shall survive the delivery of the assipment for llle sole purpose 
of enabling the ttomcy-in·Fa.ct to execute, acknowledge, and file any docUiiJcnts needed to 
effectuate tbe su ritution. 

(5 Each MembcrsbaU be bound by uy representations made by the Attorney-in-Fact 
acting in good fai v.araWU'lt to this power of attorney. Uld each Member hereby waives any and all 
dcfeasts whicb y be available to oontest, acp.te, or dis-affirm the action of the Attoru.ey-in.Fact 
taken in good fai under lhis power of auomcy. 

Coatribudonl. 1'be Members have contributed to the Company tbe followinl!, 
of casb. property or services rendered, or a promissory note or other obligatlon 

to contribute ~ or propertY or to render services. 

Amount 

1. CANCILLA 175.000.00 

100,000.00 

8. Adell lonal Contrtbudona. No Member ia required to make any additional capilal 
contributio11 to Company. 

' 
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9. AUoc tlon of PnRa and Loeset. Tho Company's profit.s and losses shall be allocated 
in proportion to e capital contributions of the Mcmben. 

(:Omparay interest 

butiOD. Distribution5 shall be made to the Members at the times aod in the 
detennined by the Members. Such diacributions sball bo allocated among the 
e proportion as thoir then capital accoUilt b~es. 

meDII. A Member may not aaaign in whole or in patt. bi.s limited liabiHly 

ll. Wlth rawal of a Member. A Member may withdraw from tbe Company in accordance 
with lbt LLCL. 

13. A lsaloli of Addlttonal Members. Olle (1) or more additional members of the 
Company 
ml\y be admitted o the Company with the c:onsc:nt of a majority of the Members. 

14. Llab' lty of Meznbera. 'Ibe Members shall not bave any liabili1l' for the obJigations or 
liabilities of the om pan)' except to tbe exterlt provided ill the LLCI... 

. 15. J:Xcu a~on ~fMaDal•~"•· A Ma~er ~11 n~t be liable for ~Y breach of du!Y in such 
eapac1ty, ex~ept t at1f a Judgment or other final adjucitcat~on advcnc to him or her esta.bhshes th&l 
his or her acts o omissions weR in bad faith or involved inl:entional misconduct or a knowing 
violation ofla\v r that he or she personally ga.i.ned in fa.ot a 15nancial profit or other adva.ntase to 
~.'hicb he or sbc as not legally entitled or thai with mpegt to a distribution to Members his or her 
a~ts were not ormed in accordance 'hiili tbe LLCL. 

16. G·ov; n& Law. lbis Agreement sball be governed by, and construed under, the laws 
of the State of!'\ w York. all righ1s and J:el'l'ledies being gov•roed by said law~. 

INWlT .SS WHER.BOF, tbe undersigned, incacli.ilg to be legally bound hereby, have duly 
executed chi9 Op rating Agreement as of the 2"0 day of January, 2008. 
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OPERATING AG~EMENT 

OF 

CllARLESTOWN MALL OF UTICA, ~J,.C 
i 

THIS OPERATING AGREEMENT, dated October l2, 2007, by and between: 
' l 

Michael J. Cancilla, residing at 7 Homestead Court, Clinton, N'113323, and Frank Ra.spante, 
residing at PO Box 57, New Hartford, NY 13413 (hereinafter referted to as member) 

The Members hereby form a limited liability company purstaant to and in accordance with 
the Limited Liability Company Law of the State ofNew York, as atnended from time to time (the 
"LLCL''), and hereby agree as follows: · 

! 

I. Definitions. 
meanings indicated: 

As used herein, the following te~s and phrases shall have the 
I 
i 
I 

1.1. "Act" shaH mean the New York Limited Lsabil~ty Company Act, as amended . . 
I 

1.2. "Capital Account'' shall mean, with respect to each Member, the account 
established for each Member pursuant to Section 6.5, which Will initially equal the Capital 
Contributions of such Member and wilJ be (a) increased by rhe amount of Net Profits allocated to 
such Member and (b) reduced by the amount of Net Losses allocated to such Member and the 
amount of Cash Flow distributed to such Member. Member's Capital Accounts shall be detennined 
and maintained in accordance with the rules ofparagraph (b)(2)(iv).ofRegulation Section 1.704-1 
of the Code. · 

1.3. "Capital Contributions" shall mean the fair market value of the amounts 
contributed by the Members pursuant to Section 6.1. 

1.4. "Cash Flow" shall have the meaning provided ~n Section 7.1. 
. I 

1.5. ''Code'' shall mean the Internal Reven~ C~de of 1986, as amended, or 
corresponding provisions of subsequent revenue Jaws. : ' 

I .6. "Operating Managers" sh!lll mean the Membdr or Members selected by the 
Members in accordance with this Agreement to serve as Operating Manager or Operating Managers 
of the Company. 

1.7. "Members" shall mean the persons designated as such in this Agreement, any 
successor(s) to ~heir interests as such in the Company; and any othier person who pursuant to this 
Agreement shall become a Membel', and any re·ference to a "M~be~" shall be to any one ofthe then 
Members. · :· 



. ' 

1.8. "Net Profits'' and "Net Losses" shall mean the net profit or net loss, respectively. 
ofthe Company detennined in accordance with Section 8.1. · 

1.9. The words .. membership interest'' shall ~ea~ a Member's interest in the 
Company which shall be in proportion to his share of the current profhs of the Company detennined 
in accordance with Section S03 of the Act which st~ltes that profits and losses shall be allocated on 
the basis of the value of the contributions of each Member as stated in the Operating Agreement. 
A "majority in interest of the Members•• and "two-thirds in in,eres' of the Members" shall mean 
Members whose aggregate share of the current profits of the Company constitute more than one-half 
or two-thirds, respectively, of the aggregate shares of all of the Me.-nbers. 

1.10. "Company" shall mean this Limited Liabili~ ~ompany. 
l. J I. "Person" shall mean any natural person, corporaaion, partnership, joint venture, 

association, limited liability company or other business or legal en thy. 
I 

2. Name. The name of the limited liability company fonn~d hereby is CHARLESTOWN 
MALL OF UTICA, LLC (the "Company"). ' ; 

I 

3. Term. Tbe term of the Company shall continue until dissolved in accordance with the 
LLCL. ' 

4. Purpose. The CompBily is formed for the purpose of engaging in any lawful act or 
activity for which limited liability companies may be formed under the LLCL and engaging in any 
and aU activities necessary or incidental to the foregoing. 

5. Members. The n~tme and the business, residence, or mai~ng address of the Members are 
as follows: · 

Name 

MICHAEL J. CANCILLA 

FRANK RASP ANTE 

6. MaHagement. 

A~ dress 
: ! 

7 HOMESTEAD COURT 
CLINTON, N-Y 13323 

POBOX 57 
NEW HARTFORD, NY 13413 

6.1 General Manager. The Company shall be managed by a General Mal)ager, who 
shall be the Operating Manager of the LLC and may, but need: not,: be a Member, 
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(I) MICHAEL J. CANCILLA is hereby designated to serve as the initial 
General Managers. 

(2) The General Manager shall have full, eotcl~i ve, and complete discretion, 
power, and authority, subject in aJJ cases to the other provi$ion~ of this Agreement and the 
requirements of applicable law, to manage, control, administer, and opera.te the business and affairs 
of the Company for the purposes herein stated, and to make all decisions affecting such business and 
affairs for Company purposes 

' 
I ' 

6.2 Limitation on Authority of Members. No M~mb'r is an aecnt of the Company 
solely by virtue ofbeing a Member, and no Member has authority to ~ct for the Company solely by 
virtue of being a Member. This Section supersedes any authority g~ted to the Members pursuant 
to Section 401 of the Law. Any Member who takes any action or binds the Company in violation 
of this Section 6.1 shall be solely responsible for any loss and expense incurred by the Company as 
a result of the unauthorized atti()n and shall indemnify a.nd hold the Company ha_rmless with respect 
to the loss or expense. 

' 
6.3 Meetings of and Voting by Members. A meeting ~f the Members may be caJled 

at any time by the General Manger or by those Members holdi~g at least 20 percent (20%) of the 
Percentages then held by Members. Meetings of Members shall'be treld at the Company's principal 
place of business or at any other place in Clinton, New Yorlc. design.ated by the Person calling the 
meeting. 

( 1) Not less than ten ( 1 0) nor mote tban sixty ( 60) days before each meeting, 
the Person calling the meeting shall give written notice of tbe meeting to each Member entitled to 
vote at tbe meeting. The notice shall state the place, date, hour. and purpose of the meeting. 

(2) Notwithstanding the foregoing provisions, each Member who is entitled 
to notice waives notice ifbefore or after the meeting the Membef signs a waiver of the notice which 
is filed with the records of Members' meetings, or is present at the meeting in person or by proxy 
without objecting to the Jack of notice. 

(3) Unless this Agreement provtdes otherwise. at a meeting of Members. the 
presence in person or by proxy of Members holding not less t.haM a majority (over SO percent) of the 
Percentages then held by Members constitutes a quorum. 

(4) A Member may vote either in person or by written proxy signed by the 
Member or by the Member's duly authorized attorney in fact. : 

6.4 Except as otherwise provided in this Agreem~nt, the affinnative vote ofMembers 
holding a majority (over SO percent) or more of the Pcrcenta,es tben held by Members shall be 
required to approve any matter coming before the Members. 

3 



' 
6.5 In lieu of holding a meeting, the Members may VQtc or otherwise take act;on by 

a written instrument indicating the consent of Members holding such Percentages then held by 
Members as would be required for Members to take action un~er this operating agreement. No 
written consent shalJ be effective ro take such action unless within ~ixty (60) days of rhe earliest 
dated consent delivered in accordance with the Law, signed consents sufficient to take such action 
have been likewise delivered. If such consent is not unanimous, prompt notice sbaJl be given to 
those Members who have not consented in writing but who would have been entitled to vote thereol') 
had such action been taken at a meeting. 

6.6 Personal Service. No Member shalJ be required to perform services for tbe 
Company soJely by virtue of being a Member. Unless approved by the Genera_l Manager, no 
Member sbaiJ perfonn services for the Company or be entit:led to compensation for services 
perfonned for the Company. The General Manager shall be en~itled to compensation for services 
performed for the Comp~ny in such amounts as determined ~Y such members. Further, upon 
substantiation of the amount and purpose lhereo~ the Oen~ral Manager shall be entitled to 
reimbursement for expenses reasonably incurred in connection with=the activities of the Company. 

6. 7 Duties of Panies. The General Manager shall do\tote such time to the business 
and affairs of the Company as is necessary to carry out the Gene~l Manager's duties set forth in this 
Agreement. Except as otherwise expressly provided in Section S .4. 3, ootbing in this Agreement shall 
be deemed to restrict in any way the rigbts of any Member, or pf arty Affiliate of any Member, to 
conduct any other business or activity whatsoever, and no Memb~r shall be accountable to the 
Company or to any otber Member with respect to that business or activity even if the business or 
activity competes with the Company's business. 

( J) The organization of the Company shall be without prejudice to the 
Members' respective rights (or the tights of their respective AflUiates) to maintain, expand, or 
diversify such other interests and activities and to receive and enjoy profits or compensation 
therefrom. Each Member wajves any rights the Member might otherwise bave to share or pazticipate 
in such other interests or activities of any other Member or the; Member's Affiliates. 

(2) Each Member understands and aclqtowledges that the conduct of the 
Company's business may involve business dealings and und~rta~ings with Members and tbeir 
Affiliates. In any of those cases, those dealings and undertakilngs ~hall be at ann's length and on 
commercially reasonable tenns. · ' 

6.7 Liability and Indemnification. The General Manager shall not be Hable, 
responsible, or accountable, in damages or otherwise, to any Member or to the Company for any act 
perfonntd by the O~eral Manager within the scope of the authority conferred on the General 
Manager by this Agreement, except for fraud, bad faith, gross negligence, or an intentional breach 
of this Agreement. The Company shall indemnifY the General Manager for any act perfonned by rhe 
General Man~ger within the scope of the authority conferred on the General Manager by this 
Agreement, except for fraud, bad faith, gross negligence, or an intentional breach ofthisAgrecment 
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6,8 Power ofAttorney. Each Member constitutes and ~ppoints the General Manager 
as the Member's true and lawful attorney-in-fact ("Attorney-in-Fact''), and in the Member's name, 
place, and steadJ to make, execute, signJ acknowledge, am:l file: : 

0 

. I 
( 1) One or more articles of organizationi all doc~m~ts (including amendments to 

anicles of organization) which the Attorney-in-Fact deems appropri.te to reflect •ny amendment, 
change, or modification of this Agreement-; any and all other. ce~ificates or other instruments 
required to be filed by the Company under the laws of the State of N!ew York or of any other state 
or jurisdiction, including, without limitation 

I 

(2) Any certificate or other instruments neces$ary in order for the Company to 
continue to qualify as a limited liability company under the laws of~he State ofNew York; one or 
more fictitious or trade name certificates · 

(3) All documents which may be required to dissoive a~d terminate the Company and 
to cancel its artjcles of organization. ' 

( 4) The foregoing power of attorney is irtevoc•ble ~d ;s coupled with an interest, 
and, to the extent penrutted by applicable law, shall survive the deat~ or disability of a Member. It 
also shall survive the Transfer of an Economic Interest, except that Jf the transferee as admjtted as 
a Member, this power of attorney shall survive the delivery of the a~signment for the sole purpose 
of enabling the Attorney-in-Fact to execute, acknowledge, and file any documents needed to 
effectuate the substitution. : 

(5) Each Member shall be bound by any representa,tio~ made by the AUomey-in-Fact 
acting in good faith pursuant to this power of attorney, and each Merttber hereby waives any and all 
defenses which may be available to contest, negate, or dis-affirm the; action of the Attorney-in-Fact 
taken in good faith under this power of attorney. : 

7. Capital Co•tributions. The Members have contrib!utedito the Company the following 
amounts in the fonn of cash, property or services rendered, or a promissory note or other obligation 
to contribute cash or propeny or to render services. 

Name 

MICHAEL J. CANCILLA 

FRANK RASP ANTE 

Amount 

175,000.00 

100,000.00 

8. Additional Contributions.. No Member is required to make any additional C!lpital 
contribution to the Company. 



,, ... , .. 
., 

9. Allocation of Profits and Losses. The Company's profit~ and losses shall be allocated 
in proportion to the capital contributions of the Members. : 

10. Distribution. Distributions shall be made to the Members at tbe times and in the 
aggregate amounts determined by the Members. Such distributions ·shaH be allocated among the 
Members in the same proportion as their then capital account bailances. 

11. Assignments. A Member may not assign in who.le or in pan his limited liability 
company interest. 

12. Withdrawal of a Member. A Membetrnay withdravy from the Company in accor~ce 
with the LLCL. i ; 

13. Admission of Additional Members. One ( 1) or more additional members of the 
Company 
may be admitted to the Company with the consent of a majority of the Members. 

I 

14. Liability of Memben. fhe Members shall not b3ve any liability for the obligations or 
liabilities of the Company except to the e~tent provided in the LLCL. 

1 S. Exculpation of Managers. A Manager shall not be lJable for any breach of duty in such 
capacity, except that if a judgment or other final adjudication adverse to him or her establishes that 
his or her acts or omissions were in bac:l faith or involved intentional misconduct or a knowing 
violation of law or that he or she perscmally gained in fact a financial profit or other a.dvantage to 
which he or she was not legally entitled or that with respect to a distribution to Members his or her 
acts were not performed in accordance with the LLCL. 

16. Governing Law. Tbis Agreement shall be goveme~ by, and constrUed under, the laws 
of the State ofNew York, all rights ilnd remedies being governed by said laws. 

' . 

IN WITNESS WHEREOF. the undersigned, intending to be legally bound hereby, have duly 
executed this Operating Agreement as of the No October, 2007. 
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